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PARTICULARS OF PROCEEDINGS AND REPRESENTATION  

1. An arbitration hearing was convened on 27 November 2012 at the Parow, Cape Town offices of the 

National Road Freight Bargaining Council, under the auspices of the National Bargaining Council for the 

Chemical Industry. Applicant represented herself. Jerry Selala, Industrial Relations Manager represented 

Respondent. Both parties submitted documents into evidence. The hearing was adjourned part heard on 

27 November 2012, reconvened on 20 February 2013, again adjourned part heard and reconvened and 

completed on 21 February 2013.  On 27 November 2012, Lekang Mogaadile, LPG Plant Manager, Cape 

Town Terminal, testified on Respondent’s behalf. On 20 February 2013, Steven Johnson, from 

Respondent’s Business Support Group: International Systems Program, testified on Respondent’s behalf. 

On 21 February 2013 Mahaligam Govender, Internal Control Analyst and David Williams, LPG filler, 

testified on Applicant’s behalf. The hearing was conducted in English and digitally recorded.  On 21 

February 2013 Respondent raised a point in limine regarding the disclosure of a company audit report 

subpoenaed by Applicant. I will record the submission and my ruling given in the hearing in the summary 

of evidence and argument below.   

 

THE ISSUE IN DISPUTE 

2. Applicant is challenging the procedural and substantive fairness of her dismissal and seeks retrospective 

reinstatement. Applicant contends that the appropriate process for dealing with this situation would have 

been a poor performance procedure and not disciplinary / misconduct. 

 

THE BACKGROUND TO THE DISPUTE 

3. Respondent employed Applicant as an Administration Assistant from November 2008. She received a 

basic monthly salary of R11, 100.00.  

 

4. On 22 June 2012 Respondent issued Applicant with a notice to attend a disciplinary hearing. Applicant 

was subject to 5 separate charges, of which charges one and two each had three sub elements and 

charge three had two sub-elements. In this hearing, Respondent did not present any evidence regarding 

sub-elements one and two from charge one. Applicant was found not guilty of sub-elements two and three 

from charge two. I will, therefore, not record those elements here. The charges before me were: 

4.1 Gross negligence in the execution of your duties as an administrative assistant in that you invalidly 

confirmed and thereafter cancelled the receipt movements in the ISPM [International System Program 

Movements] System in respect of the following: 

4.1.1 Rail Tanker 46012117 physically arrived at the plant according to the Rail Tanker Receipt 

Register on 07 November 2011 and cancelled in ISPM movement number ZA0751R1094815 

on 07 November 2011       
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4.2 Gross negligence in the execution of your duties in that you delayed the processing of actual physical 

product receipt in ISP system in respect of the following: 

4.2.1 Rail Tanker 46013121 as indicated in rail tanker receipt register was received by the plant on 

the 14th November 2011 but the ISP System Receipt was only effected on the 15th December 

2011 (ISP trip no: ZA0751R1094809) 

4.3 Gross negligence in the execution of your duties in that you failed to implement and or ensure proper 

administrative controls in respect of the following: 

4.3.1.1 Only 10 (Ten) manual delivery books were signed for as acknowledgement of receipt from 

a total of approximately over 54 (fifty four) issued books in 2011.  

4.3.1.2 You failed to account for 1 (Eleven) used manual delivery books and 17 AGR 

[Acknowledgement of Goods Received] books issued to BP FVC (Cape Town Terminal 

Office). 

4.4 Gross negligence in the execution of your duties in that in the period May 2011 to August 2011 you 

failed to balance monthly stocks in the ISPM System resulting in major losses and revenue to the 

company. 

4.5 Gross negligence in the execution of your duties in that you misrepresented stock dips in the ISPM 

system and accepted an inaccurate stock balance at month-end 30 April 2012. 

 

5. The disciplinary hearing was convened on 27 June 2012 and continued on 4 July 2012 on which date she 

was found guilty of all the charges set out above and summarily dismissed. Applicant appealed her 

dismissal on 11 July 2012. On a date not specified in the hearing the appeal panel upheld the dismissal.  

 

6. In narrowing issues at the commencement of the hearing, Applicant made the following concessions: 

6.1 In respect of charge 4, she conceded that, factually, she did not balance the monthly stocks and 

further that there were losses;  

6.2 In respect of charge 5, she conceded that the stock dip figures recorded in the ISPM were, factually, 

incorrect and further conceded that she had ‘accepted’ [in the ISPM] an incorrect stock balance.  

 

SUMMARY OF EVIDENCE AND ARGUMENT 

7. Lekang Mogaadile, who was Applicant’s line manager from December 2011 and was also the initiator / 

complainant in her disciplinary hearing, testified with reference to the bundle of documents that Applicant 

was fully aware of what she was supposed to do but yet did not do it, thus leading to the charges of gross 

negligence.  

7.1 In respect of charge 1 [4.1.1 above] he stated that Applicant cancelled the stock movement in the 

ISPM without first seeking line management authorisation. Applicant responded that she had indeed 
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cancelled the movement, however, she had been instructed to do so by Melanie Leeuwendal, a stock 

analyst and a member of management. [The email in which Applicant was so instructed was contained 

in both Respondent’s and Applicant’s bundles.] 

7.2  In respect of charge 2 [4.2.1 above] Applicant argued that she made a finger error [more often 

referred as a keying error] and recorded the receipt of the rail tanker as 15 December 2011 instead of 

15 November 2011, the day on which it was off-loaded. Applicant again raised such an argument in 

this hearing. I put it to her that it seemed unlikely that the computer program would allow advance 

input such as that, especially as the input was a record of an event that had happened, rather than 

one that would in the future. Applicant responded that the system did allow such input.  

7.3 In respect of charge 3 [4.3 and sub-paragraphs above]. Mogaadile stated that Applicant’s job 

description was clear in this requirement – “Capture all delivery note numbers as well as agr book 

numbers so that we can account for all of it” – and that she failed to do so. Applicant responded that 

she had maintained a spreadsheet that contained all of this information. Mogaadile agreed that she 

had said this but only in her disciplinary hearing and not before. Applicant explained that the auditors 

who had brought this issue in the first place were not interested in such a record but wanted to see the 

original books, which she was unable to produce.  

7.4 In respect of charge 4, again Applicant’s job description was clear – “Capture month-end stock taking 

and bulk capturing of all four bulk tanks as well as meter readings” – and yet, despite being properly 

trained she failed to carry out these tasks.  

7.5 Charge 5 arose out of Applicant’s failure to properly record the stock levels in the four LPG tanks. 

Although she had the data available to her, she recorded the content of only one of the four tanks. 

Applicant argued that Mogaadile had instructed her to accept the balance, even though it was 

incorrect. Mogaadile agreed that he had said to do this, but with the proviso that she investigate why 

the figures were wrong. He said that she had not investigated. He also said that when he gave her that 

instruction the stock dip figures did not appear on the document she had shown him. He further 

argued that this was misrepresentation of business information, which was a serious breach of 

Respondent’s codes of conduct.  

 

8. Steven Johnson testified that he had trained Applicant. The training was provided at Applicant’s request 

and was limited to systems training, albeit with explanations as to what the system was doing, and why, 

and the risks arising from any incorrect or inaccurate data input or failure to properly operate the system. 

He explained that Respondent does not have a training department; it has a learning and development 

department that provides broad based training but job specific training was provided through line 

management. He agreed that there is no formal way that an identified training need is made known to his 

department so that training can be provided. If no one asks, they don’t receive. He agreed that systems 
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training had been provided, which Applicant had attended, and also that this had been approximately two 

to three days before she was suspended from duty pending disciplinary action. Despite this, he believed 

her to be properly trained.  

8.1 In respect of charge 5, Applicant put it to Johnson that she had been told by Mogaadile to accept the 

balance. As he was her line manager, what was she supposed to do? Johnson said that if she was 

unhappy about an instruction, she could have checked before acting upon it.  

8.2 Applicant argued that she had not captured the incorrect stock data. Johnson stated, wither reference 

to various documents and reports, that Applicant’s own system user ID appeared on all the incorrect 

entries and because of its unique nature, the ID shown belonged to the last person to update the 

system. On this case, according to the system user data, Applicant both input the data and accepted 

an out-of-tolerance stock variance.  

8.3 Johnson referred to a document of which he claimed authorship, contained in both bundles, in which 

the stock balancing procedure was set out, of which Applicant was fully aware. 

 

9. In addition to the points made during her cross-examination of Respondent’s witnesses, Applicant testified 

as follows: 

9.1 In respect of charge 1 [4.1.1 above] Mogaadile claimed that he should have been copied in on the 

cancellation of the movement, however, such a statement was made with the benefit of having 

received the audit report in March 2012. At the time that the movement was cancelled, there was no 

such requirement for prior authorisation, nor yet did the system itself require authorisation for such 

input.  

9.2 In respect of charge 3, the importance of the books themselves was never made clear. The books had 

been kept in Applicant’s office but later were moved, on the instruction of her then line manager, 

Dryding, to the ‘shed’, a storeroom. The books had disappeared from there but she didn’t know to 

where. The job description did not make any particular reference to the control of the books 

themselves, but rather to maintaining a record of them, which she had.  

9.3 In respect of charge 4, Johnson’s stock procedure was issued in May 2012, just prior to her 

suspension. At the time, there was no such procedure. Applicant argued that there was a backlog of 

data capture of which Dryding was aware and that without that being complete, balancing monthly 

stock was not possible.  Applicant’s colleague, Natalie Norton, was in part responsible for that 

backlog, which came into being while Applicant was on leave.  

9.4 In respect of charge 5 she reiterated her previous statement that she had accepted the out-of-

tolerance variance and balanced the stock, but that she did so on Mogaadile’s instruction.  

9.5 In respect of charge 2, Applicant again contended that there was not a month’s gap between receipt 

and capture, but rather that she made a keying error.   
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10. At the start of the hearing on 21 February 2013, Mahaligam Govender, Internal Control Analyst, was called 

to testify regarding the outcome of an audit he and a colleague had carried out, his report being issued in 

March 2012. In support of his testimony, Applicant had subpoenaed the audit report. At this stage 

Respondent raised a point in limine that the report was company confidential and was as such privileged 

and not for discovery at this hearing. Having considered the representations made, I ruled that the 

document was to be submitted in compliance with the subpoena, for the following reasons: 

10.1 Privilege in its legal sense did not in my opinion extend to documents of this nature and, even if I 

were wrong in this regard -  

10.1.1 Respondent had already introduced the report into evidence in its own bundle, which 

contained a variety of extracts from the report.  

10.1.2 It had used these pages to lead the testimony of its own witnesses as well as to cross-

examine Applicant.  

10.1.3 It had issued copies of these pages to Applicant in the bundle it used in the internal 

disciplinary hearing.  

10.1.4 The charges brought against Applicant had clearly been drawn from the report. 

 

11. Govender then testified as follows: 

11.1 The purpose of the audits is to carry out a risk assessment and to advise management accordingly. 

This is done by first engaging with the local staff to identify work processes and to document such 

processes if they are not already documented. The resultant report identifies and assesses the risks; 

identifies the cause of problems and makes recommendations. Line management then reviews the 

report, because line management is responsible for losses.  

11.2  With regard to the specifics of the report as it relates to the charges brought against Applicant: 

11.2.1 In respect of charge 1, the report recommended that all cancellations of movements be 

monitored and pre-authorised by the Plant Manager. Govender stated that there was not 

much evidence of any such monitoring being carried out. 

11.2.2 In respect of charge 3, Govender confirmed the importance of retaining the original books and 

that this had been the focus of this part of the audit. He confirmed that there was no 

management audit of the process at the time prior to the audit.  

11.2.3 In respect of charge 4, Govender outlined the consequences of late capturing of data and the 

consequences of the input backlog. The report confirmed that for at least part of the period 

under review, Applicant had been on leave and Natalie Norton had been responsible for the 

input of data. The report recommended that the Plant Manager must ensure timeous data 

capture. 
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11.2.4 In respect of charge 5, the audit revealed that there were “no documented processes that 

describe required LPG procedures to successfully complete a stock reconciliation”.  

11.3 I asked Govender whether Respondent is ISO [International Standards Organisation] accredited. He 

referred me to the audit report and confirmed that it is. I asked if the audit report was not highlighting a 

lack of management controls, such as internal audit and risk management that were a requirement of 

a quality management system and an inherent part of line management activity. Govender indicated 

that the report said so, noting the absence of documented processes for document management and 

standardization to be a “significant deficiency in a key control.”  

11.4 In cross-examination, Govender said that he too considered that Applicant had been negligent in the 

conduct of her duties.  

 

12. David Williams confirmed that the delivery and AGR books had been removed from the offices during a 

refurbishment process. They had been placed in the ‘shed’. He had done this personally on the 

instructions of Applicant’s then line manager, Dryding. He said that Applicant had been on leave at the 

time. Dryding had instructed that the books should be thrown away but Williams had said no, because they 

had been stored to that point by Applicant and they should not be thrown away without her permission. He 

confirmed that the books subsequently disappeared but he did not know why or to where.  

 

ANALYSIS OF THE EVIDENCE AND ARGUMENT 

13. It is, I think, an appropriate point of departure to briefly survey how the courts have defined “gross 

negligence”.  

13.1 Gross negligence has been defined as: “recklessness, an entire failure to give consideration to the 

consequence of his actions, a total disregard of duty.”1 It has more recently been described as: “an 

entire failure to give consideration to the consequences of one's actions, in other words, an attitude of 

reckless disregard of such consequences.”2 Finally, by comparison, a recent Labour Court decision 

made the following observation: “Negligence can be treated as either incapacity or as misconduct, 

depending on the circumstances. The basis for culpability in negligence cases is the lack of care 

and/or diligence accompanying the act or omission. The test for negligence is an objective one, 

namely whether the harm (or potential harm) was foreseeable and whether a reasonable person 

would have guarded against it’s occurring.” The court continues: “Negligence does not extend to acts 

where an individual, knowing full well the probability of the consequences of their actions and the 

                                                      
1
 Rosenthal v Marks 1944 TPD 172 

2
 S v Dhlamini 1988(2) SA 302(A) 
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dangers in their behaviour, deliberately and wilfully chooses to behave in such a manner regardless of 

the consequences.” 3 

 

14. Gross negligence has little to do with the consequences of a person’s acts or omissions and everything to 

do with the prevailing attitude of that person at the time. Therefore, that Applicant’s omissions may have, 

as was suggested, resulted in a R5.2 million loss to Respondent, does not of itself make what she did or 

did not do grossly negligent. It was incumbent upon Respondent to prove that what Applicant did, or failed 

to do, was done in such a manner that despite knowing what she must do, she recklessly failed to do it 

(this reckless failure contains intent – a knowing or wilful failure) in the full knowledge of the consequences 

of her act or omission. It is my finding that Respondent did not discharge that burden.  

 

15. In order to have achieved this, Respondent needed to convince me that Applicant fully understood what 

she was supposed to do. That full understanding would include being aware of the consequences to 

Respondent of Applicant not carrying out her duties. As much as Respondent tried to establish just that, 

with reference to Applicant’s job description and other documents, it did not, in my opinion, succeed. In 

saying this I am not overlooking the training and guidance provided by Johnson, however, the problem 

with such a training method is that it is dependent upon the trainee understanding that s/he doesn’t 

understand something and needs to be trained. If the trainee believes that s/he understands what is 

required, then such assistance will not be sought. Clearly, that was the case here. It was also common 

cause between Applicant and Johnson that on certain issues Applicant had regularly sought his assistance 

(“every month”) about the same thing – the month-end balancing (Charge 5). From this alone it should 

have been clear that she didn’t understand what was required of her and that the training method was not 

working. 

 

16. The ‘fly in the ointment”, for Respondent, was the audit report it tried to keep out of the evidence. 

Throughout, it reveals the absence of line management controls. Line management clearly failed to train, 

to monitor, to check and to control. In other words, it completely failed to effectively manage risk in the 

depot. It was stated in testimony that the managers in place at the time, Dryding and his manager, Pye, 

had both left the company. Had they not, they too would have been disciplined. Their absence from the 

scene does not by default justify holding Applicant fully responsible for what went wrong.  

 

17. Looking at each charge in turn in this light, I note the following: 

17.1 Charge 1: Applicant was, as she claimed, told to cancel the movement in ISPM. It was determined 

by Leeuwendal to be a duplicate entry and she said it should be cancelled. At that time, there was, 

                                                      
3
 Transnet Freight Rail v Transnet Bargaining Council and 3 others (C644/2009) 
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according to the audit report, no managerial oversight or control of such activities, nor was there any 

documented requirement that Applicant should seek pre-authorisation. She received a management 

instruction and, in the absence of any line management control, obeyed it. 

17.2 Charge 2: Even though this is acknowledged to be a keying error (and not proved to be anything 

else), it is worth noting that this was not discovered until March 2012, three months after it happened. 

If line management had been properly managing risk, monitoring of timeous data input would have 

been an integral part of that procedure. It should also be noted that, according to Applicant’s version, 

this occurred just before Mogaadile took up his post as Applicant’s line manager. If we accept 

Respondent’s version that this data capture was a month late, then it happened in December 2011, by 

which time Mogaadile was in post and should have been carrying out such internal control checks. In 

other words, the complainant in this matter carries some of the responsibility for what occurred. 

17.3 Charge 3: No document control procedures are in place, according to the audit report. Applicant’s job 

description does not specify that she must retain the original documents but requires that she keep a 

record of the content of the books. Mogaadile said that she only revealed the existence of the 

spreadsheet record of the books in the hearing and that she had plenty of time to have produced this 

earlier. Well, her computer was still, presumably, on the depot, and could have been immediately 

interrogated as part of the disciplinary enquiry, yet it was not.  

17.4 Charge 4: Applicant was not solely responsible for data capture during this time. She claimed that 

Natalie Norton was responsible in part at least for the backlog and the audit report bore out that claim. 

Further, if management had been carrying out its internal control checks to minimize risk, as it should 

have been, the failure to balance monthly stocks would have been picked up. The fact that it was not, 

until 6 to 7 months later supports the contention that Dryding was fully aware that the balances had 

not been done and condoned that failure. In other words, he did not portray as serious the failure to 

close the stock.  

17.5 Charge 5: In connection with this charge, I believe that Mogaadile was disingenuous. He agreed that 

he told Applicant to accept the balance but to investigate. He says that when he gave that instruction 

he was not aware that the stock dips were incorrectly captured. Having listened to Johnson for 

approximately 40 minutes, I could clearly see from the document on which Mogaadile claimed to have 

based his instruction to Applicant, that the stock dips had not been recorded. I am not the Plant 

Manager. Mogaadile is, and is, therefore, well versed in what is expected of him. Given that it was 

month-end, he should have expected the figures to be there and, if they were not, should have 

insisted on the figures being entered before instructing Applicant to accept the stock. If I accept his 

version, then he too was negligent in this regard and that he should then castigate Applicant for her 

actions is hypocritical in the extreme. If I accept Applicant’s version, which is that Mogaadile saw the 
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report that contained the stock dip figures (albeit incorrect), then his failure to effectively carry out his 

duties is even greater.  

 

18. What adds further weight to Applicant’s argument that she was not fully aware of what was required of her, 

is her ‘My Plan’ document for 2011, in which in the following respects (amongst others), her performance 

was rated to be ‘BE’ = Below Expectations: (1) LPG stock reconciliation; (2) managing loss / gain at CTT; 

(3) Ensuring daily stock / production count is accurate. Dryding and Applicant signed the document on 28 

July 2011.  This confirms that she was not fully conversant with what was required of her. It also confirms 

management’s awareness of these problems. What is not in evidence is management’s response to this 

knowledge. According to item 8(2)(a) of the Code of Good Practice: Dismissal (the Code), contained in 

Schedule 8 of the Labour Relations Act 66 of 1995, when faced with poor performance, employers must 

provide “appropriate evaluation, instruction, training, guidance or counselling”. There was little evidence 

that such was provided. Applicant stated that the stock controllers training course she was supposed to 

attend, as part of her plan for 2011, was never arranged. Respondent did not dispute her claim but said 

that it was up to her to have ensured the training materialised. Both I, and the Code, beg to disagree.  

 

19. Finally, for this part of the analysis, Respondent alleged misrepresentation, but led no evidence to support 

such an allegation. Misrepresentation, as an act of misconduct, requires some evidence that the person 

accused deliberately, intentionally, misrepresented the facts. There was no evidence that this was the 

case. 

 

20. Applicant contended at the outset, that Respondent should have treated this matter as an incapacity poor 

performance issue rather than as misconduct. I tend to agree. The ‘My Plan” document was the start of 

such a process. Applicant’s performance should have been monitored in the areas that improvement was 

noted as being required in order to ensure that it did improve, and suitable support as set out on 

paragraph 18 above provided. It was not. Before embarking on a disciplinary process when poor 

performance is involved, as it was in this case, an employer should first investigate why the performance is 

poor. Only if there is no problem either within or without the workplace – in other words, no reasons for the 

poor performance – can the employee’s actions be considered to be misconduct. To put it simply, cannot 

do the job = poor performance; will not do the job = misconduct.  Only once the presence of will not do 

the job has been established can the employer reasonably assume the presence of negligence or even 

gross negligence. There was no evidence that such an investigation was carried out, by Mogaadile or his 

predecessors.  
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21. American President Harry Truman had, from time to time, a sign on his desk that read. “The buck stops 

here”. The sign refers to the saying, “passing the buck”; that is, passing responsibility down the line rather 

than accepting it yourself. In this matter before me, the ‘buck’ should have stopped at the depot 

management. Instead, in an apparent desire to hold someone responsible for the debacle that led to a loss 

of R5.2 million of LPG, because the responsible depot managers, with whom the buck should have 

stopped, had left Respondent’s employ, Respondent passed the ‘buck’ to Applicant, when in fact it should 

have recognised that the losses were entirely consequent upon its own corporate failure to properly 

manage its own business and its own managers.  

 

22. In summary, for the reasons set out above, I find that Respondent has failed to prove that Applicant was 

guilty of either gross negligence or misrepresentation. The dismissal was, therefore, substantively unfair. 

 

23. Applicant claimed that her dismissal was procedurally unfair. Ultimately, she led no evidence in support of 

this claim. Although I have concluded that Respondent should, in my opinion, have initially followed a poor 

performance route instead of a misconduct route, this does not mean that Applicant should not have been 

disciplined. It merely means that Respondent failed to establish whether she should or not. I refer to my 

remarks at paragraph 20 above. I will, for the absence of any argument or evidence concerning procedure, 

regard the challenge as being withdrawn and make no finding in this regard.  

  

24. Applicant is seeking retrospective reinstatement. Whilst I acknowledge that Applicant’s inattention to detail 

led in part to the situation in which she found herself, in particular, her recording the receipt of stock at a 

date a month in advance and in her apparent failure to properly capture the stock dips, I cannot find that 

these are irreversible failings. These may be considered to be negligence, but compared to the 

recklessness of which she was accused, I have no basis to consider these things to be anything worse 

than human error. I therefore have no reason not to reinstate. If Respondent wishes to avoid any repetition 

of what brought the parties to this juncture, it must act upon the audit recommendations and ensure that 

there is no repetition. 

 

25. Applicant is therefore retrospectively reinstated, with effect from 4 July 2012, as though she had never 

been dismissed. She will report for work on Monday 11 March 2013. She will return to work on the same 

terms and conditions that governed her employment prior to the dismissal, save where there has been a 

variation to those terms and conditions to which she would have been subject, had she not been 

dismissed. I do not substitute any sanction in place of the dismissal. In respect of payment for the period 5 

July 2012 to 10 March 2013, a period of 8 months and 5 days, I award back pay based on a salary of  

R11, 100,00 per month, of R91, 362.00 (R11, 100.00 x 8.23) 
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AWARD 

26. Applicant’s dismissal was substantively unfair.  

 

27. Applicant is retrospectively reinstated on the terms set out in paragraph 25 above. 

 

28. She will report for work on Monday 11 March 2013. 

 

29. By no later than 15 March 2013, Respondent, BP Southern Africa (Pty) Ltd, will pay Applicant, Candice 

Wolfaardt, back pay in the amount of R91, 362.00 (Ninety One Thousand, Three Hundred and Sixty Two 

Rand). This amount remains payable as specified even if Applicant decides not to exercise her option to 

return to work. In the event of default, interest at the prescribed rate will accrue daily on any amount 

remaining unpaid after the specified payment date.  

 

 

 

 

 

 

C M BENNETT 

COMMISSIONER 

 


